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Executive Summary

The objective of this paperis to give an overview of the Furopean legal
framework governing migration and health." At the outset, it must be
noted that there is a large percentage of European migration that is,
in fact, intra-European migration.? For EU nationals residing outside
of their countries of origin there are numerous challenges that must
be overcome in order to realize the right to health. While there is a
substantial legal framework in place in the EU to address these chal-
lenges, it will not be the focus of this paper.

Instead, this paper will concentrate on migration of third country
nationals into the EU.2 They are the heterogeneous group of people
involved in the migration process. They include: migrants,‘be they in a
reqular or an irreqular situation including those smuggled, or intend-
ingalong or short term stay; victims of trafficking in persons;® asylum

seekers’ and refugees®. Collectively, all these categories of individuals
are referred to, in this paper, as migrating persons.

First, the paper will lay out some of the health problems confronted by
these migrating persons. Second, the substance of the right to health
will be briefly explained. Third, the paper will describe the current le-
gal framework for migration and health within Europe and the ways
in which this framework responds to the problems discussed in the
first section. This section will focus exclusively on international and
regional law; national law will not be considered. Finally, the paper
will conclude by highlighting issues that need more attention within
the current legal system and recommending measures that can be
taken to ensure that they receive sufficient recognition.



1. Health for Migrating Persons in Europe

Migration in and of itself is not a risk factor to health. However, indi-
vidually and collectively, the process of migration can result in vulner-
ability to physical, social and mental health problems, depending on
the migration conditions.”

All phases of the migration process can affect communicable and
infectious diseases in migrating persons. On the other hand, non-
infectious diseases and illnesses may be inequitably distributed
among migrants. Prior to migration, access to medical services may
have been limited or unavailable, which makes certain conditions that
are easily managed in high-income countries more advanced or less
effectively treated in migrating persons. At the same time, for sev-
eral conditions and illnesses, migrants display better health indicators
than local or host populations, a phenomenon known as the healthy
migrant effect. Longitudinal studies™ in some major immigrant-
receiving countries suggest that over time these positive advantages
decrease and migrants begin to assume the characteristics of the host
populations.”

Mental and psychosocial illness is a health concern for many migrat-
ing persons in Europe which may include high rates of alcohol and
drug abuse, depression, and anxiety. Traumatic experiences prior to
departure or during the migration process, such as armed conflict,
hunger and physical or sexual abuse, can be a heavy burden on a
migrant’s mental well-being. Upon arrival, a variety of factors may
increase psychosocial vulnerability and hinder successful integration,
such as cultural differences, language barriers, racism and unemploy-
ment." The Amsterdam Declaration™ highlights that persons involved
in migration are more vulnerable due to their lower socio-economic
status, and sometimes due to their traumatic migration experiences
and a lack of adequate social support. Migrants in an irreqular situ-
ation, some of them living in detention and risking deportation, live
in a state of uncertainty about their fate and often have limited access
to services.

Gender-specific challenges also confront migrating persons. Mater-
nal and child health, reproductive health and sexual health represent
important challenges for some migrating persons. Accessing prenatal
care for migrants, especially migrants in an irregular situation, is
major public health issue. Ensuring that migrating persons have early
access to reproductive health services, preventive health services and
health promotion, screening and diagnostic care, as well as prenatal
and obstetrical services, will reduce the risks of adverse outcomes.
Special attention should be paid to women and girls who have been
trafficked and/or have been displaced, as they have often been sub-
jected to gender-based violence."

Cultural and ethnic reproductive and sexual health practices and
norms of behaviour among certain migrant groups, such as female
genital mutilation™ and the use of contraception, may challenge or
conflict with those in the host community. Recognition and man-
agement of reproductive and sexual health issues requires cultural
competence in health care providers. Such cultural competence, how-
ever, may not be part of current medical education programmes in
Europe.'®

Migrants are often placed at increased risk of work- or occupation-
related illness, injury and even death.”

The process of migration can pose particularly severe health risks for
certain groups of migrating persons. Irreqular migrants, for example,
are those persons who have not been granted permission to enter or
stayin a given country. They are among the most vulnerable groups of
migrants, and because of their lack of legal status, they are often mar-
ginalized. As the Council of Europe has recognized, irreqular migrants
often fall “outside the scope of existing health and social services”'®

Victims of trafficking in persons are another group of people that are
especially vulnerable to health risks. Trafficking is an abusive form of
migration involving the exploitation of victims in order to generate
illegal profits for traffickers. People trafficked for sexual exploita-
tion, for labor, for begging and delinquency, for adoption or for any
other form of exploitation often suffer from a multitude of physical
and psychological problems'™ and may exhibit symptoms associ-
ated with survivors of trauma and torture.” Trafficked women and
girls are particularly susceptible to reproductive and gender-specific
health problems due to trafficking associated physical and sexual
abuse. Sexually exploited trafficked women suffer an increased risk
of sexually transmitted infections, including HIV/AIDS, and unwanted
pregnancies. Other reported problems are insensitive approaches by
health practitioners, service providers and law enforcement towards
trafficked persons due to lack of awareness, and fear of stigmatization.

Asylum seekers and refugees are also susceptible to increased health
risks. These groups of migrating persons are particularly vulnerable
due to possible pre-migration risk factors such as torture or other
trauma, which may resultin physical or mental problems. Document-
ed physical problems have included tuberculosis, HIV/AIDS, hepatitis
Aand B, parasitic diseases and non-specific body pains, while mental
health problems include depression related to the traumatic experi-
ences incurred prior to and during the journey. Moreover, asylum
seekers often come from conflict areas, with no o little access to ad-
equate health services. Post-migration factors such as detention and
length of asylum procedure also have an impact on health.



2. The Right to Health

According to the Committee on Economic, Social and Cultural Rights
(CESCR), the right to health is the right to the underlying precondi-
tions for health, such as an adequate supply of safe food, nutrition
and housing, and the right to health care. The States Parties to the
International Covenant on Economic, Social and Cultural Rights (IC-
ESCR),*" whose implementation is monitored by the aforementioned
Committee, are under the specific obligation to respect the right to
health by, inter alia, refraining from denying or limiting equal access
for all persons, including migrating persons, to preventative, curative
and palliative health care; abstaining from enforcing discriminatory
practices as a State policy; and abstaining from imposing discrimina-
tory practices relating to women's health status and needs.”

Specifically, States must ensure that the following four elements are
present throughout all health facilities, goods and services: avail-
ability, accessibility, acceptability and quality. Availability refers to
the quantity of sufficient health facilities, goods and services, as well
as programmes available throughout the State. Accessibility refers to
the ability of people within the State to actually utilize these health
facilities, goods and services. The concept of accessibility has four

components: (1) non-discrimination —health facilities, goods and
services must be available to everyone within the jurisdiction of the
State; (2) physical accessibility —nhealth facilities, goods and services
must be within safe physical reach for all sections of the population,
especially vulnerable or marginalized groups; (3) economic accessi-
bility —health facilities, goods and services must be affordable for
all; and (4) information accessibility —everyone has the right to
seek, receive and impart information concerning health issues. Ac-
ceptability refers to the degree to which health facilities, goods and
services are respectful of medical ethics and culturally sensitive to the
needs of all patients. Quality refers to the skill of medical personnel as
well as the scientific and medical appropriateness of health facilities,
goods and services.?

In order to ensure that migrating persons throughout Europe realize
their right to the highest attainable standard of health, a legal frame-
work must be in place that addresses all four of these elements as
they relate to migrating persons in general and particularly vulner-
able groups within the migrant population. In addition, social and
economic determinants of health must be taken into account.



3. The Legal Framework

A. International Instruments

The International Covenant on Economic, Social and Cultural Rights
(ICESCR), which has been ratified by all of the EU Member States,
recognizes that everyone has the right to the “highest attainable
standard of physical and mental health” The right to health is also
recognized in several other instruments, to which several EU Member
States are party, including: the International Convention on the Elimi-
nation of All Forms of Racial Discrimination (Article 5),* the Conven-
tion on the Elimination of All Forms of Discrimination against Women
(Article 12),” the Convention on the Rights of the Child (Article 24),%
and the Convention on the Rights of Persons with Disabilities (Article
25).7 All of these instruments provide for the right to health without
any discrimination based on nationality or legal status.

The ICESCR imposes an obligation on each State Party to “take
steps. .. to the maximum of its available resources, with a view
toward achieving the full realization of the rights recognized in the
Covenant”. Under the CESCR's interpretation of the right to health dis-
cussed above, the ICESCR thus obliges States Parties to take steps to
the maximum of their available resources to ensure that all persons
within their jurisdiction have not only the right to receive preventa-
tive, curative and palliative health care, but also the right to the un-
derlying preconditions for health.

The International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families (ICRMW)? also rec-
ognizes the right to health. It provides for the right to equal treat-
ment regarding access to social and health services for regular mi-
grant workers? and members of their family* and nationals. Article
28 quarantees the right to necessary emergency medical treatment
for all migrant workers and members of their family regardless of
the reqularity of their stay or employment. Article 81(1) stipulates,
however, that nothing in the Convention shall affect more favourable
rights or freedoms granted to migrant workers and members of their
families by virtue of the law or practice of a State Party; or any bilat-
eral or multilateral treaty’" in force for the State Party concerned. The
ICRMW however, is only binding on those countries that have ratified
or acceded to it, and as of yet, no EU Member State has done s0.”

The decision of the UN to draft and adopt some 20 years ago this Con-
vention was a strong statement of international consensus concern-
ing the need for greater protection of the rights of migrants. Now, that
decision must be implemented through national ratification and leg-
islation. The 20th anniversary campaign has been recently launched
by the International Steering Committee for the Campaign for Rati-

fication of the Migrants Rights Convention, a unique network of UN
agencies, international organizations, including IOM, and global civil
society organizations.”

Strengthening the measures aimed at promoting respect for the right
to health and related rights of migrating persons as well as to prevent
their violation is paramount.

Accountability mechanisms and remedies to redress violations exist
at the international level. For example, some of the United Nations
Treaty Monitoring Bodies* address right to health accountability of
governments. The Treaty Monitoring Bodies’ concluding observations
on States' reports cover the topic of non nationals” access to health
services. They also arque for application of relevant treaty provisions
to irreqular migrants in European countries.® In addition, several
Treaty Monitoring Bodies have the competence to consider individual
communications that concern issues related to the right to health of
individuals and groups.®

Under the recently adopted Optional Protocol to the ICESCR, indi-
viduals, after having exhausted domestic remedies, will be able to
complain to an independent human rights body at the international
level about violations of rights enshrined in the ICESCR such as the
right to health. This will be possible upon the treaty’s entry into force.
However, its application will be subject to ratification of or accession
to the treaty by the State which had jurisdiction over the victim at
the moment of and acceptance of the Protocol’s individual complaints
procedure. Important s also the role played by the special procedures
that are mechanisms established by the Commission on Human
Rights and assumed by the Human Rights Council to address, for ex-
ample, thematic issues like the right to health or the human rights of
migrants.”

Finally, a resolution on the health of migrants* was adopted at the
61st World Health Assembly in May 2008. It asks WHO Member
States for migrant sensitive health policies and practices and requests
WHO to promote migrant health, in collaboration with other relevant
organizations and encouraging interregional and international coop-
eration. IOM and WHO are organizing a global consultation where the
actions taken by WHO Member States in all regions will be presented.

B. European Instruments

The competence of the EU in the field of health is based on Article 168
of the consolidated versions of the Treaty on Furopean Union and the
Treaty on the Functioning of the Furopean Union.*” Such competence



is based on and limited by the subsidiarity principle. This principle is
intended to ensure that all decisions are taken as close as possible to
nationals, and that constant checks are made as to whether action at
the Community level is justified in light of the possibilities available
at the national, regional or local levels. Consequently, competence to
actin the field of public health and health care services is still primar-
ily a national matter. Further, the responsibility for ensuring access to
quality health care in the EU lies within the Member States, in line
with the principle of territoriality. Nevertheless, direct EU influence is
increasing in this area.

The European community has shown some commitment to ensuring
the right to health for third country nationals residing within Europe.
In 1999, the European Council, in its special summit in Tampere,
stated that the European Union should ensure fair treatment of third-
country nationals who reside legally in the territory of its Member
States, grant them rights and obligations comparable to those of EU
nationals, enhance non-discrimination in economic, social and cul-
tural life and approximate their legal status to that of EU nationals.
Furthermore, in its Resolution of 27 October 1999,% the European
Parliament urges the rapid realisation of promises of fair treatment of
third-country nationals who reside legally in Member States and the
definition of their legal status with uniform rights as near as possible
to those enjoyed by EU nationals.

In response to these calls for action, Council Regulation (EC) No
859/2003"" was adopted to extend the scope of the rules coordinating
national social security schemes to third-country nationals, as well as
to members of their families and to their survivors, provided they are
legally residing in the territory of a Member State and are in a Situa-
tion that involves more than a single Member State. Council Direc-
tive 2003/109/EC,”> moreover, requires that third-country nationals
who are long-term residents enjoy equal treatment with nationals
as regards “social security, social assistance and social protection as
defined by national law”.

The need for achieving the objectives defined by Tampere was reaf-
firmed by the Hague Programme of November 2004.

The “Health and Migration in the EU: Better Health for All in an In-
clusive Society” Conference, held in Lisbon in September 2007, out-
lined the key emerging issues for EU Member States in this field. The
Conference aimed to identify the main health problems that affect
migrants in the EU, together with the determinants of their health
status and ways to respond to their health needs. Underscoring the
Conference proceedings were the ideas that access to health care by
everyone must be seen as: a prerequisite to public health in the EU; an
essential element of its social, economic and political development;
and central to the protection of human rights. In September 2009, a
second conference supported by the Portuguese Government, organ-

ised by I0M, the “EU-Level Consultation on Migration Health - Better
Health for All", further promoted the goal of adequately addressing
migrant health priority issues in Europe and fighting health inequali-
ties.

The Council of Europe Convention on Human Rights and Biomedi-
cine® aims to “ensure equitable access to health care of appropriate
quality in accordance with the person’s medical needs”and imposes a
duty on states to use their best efforts to reach this goal.

Two important instruments, namely the European Convention on So-
cial and Medical Assistance of 1953* and the European Social Charter
0f 1991 (revised in 1996), whose Article 11 recognizes the right to
protection of health, explicitly require that nationals of one State Party
lawfully present on the territory of another be afforded medical as-
sistance on terms equal to those of nationals of the second State Party.

Despite this focus on lawful presence, however, the European Com-
mittee of Social Rights whose task is to monitor the application of
the European Social Charter, found that “legislation or practice that
denies entitlement to medical assistance to foreign nationals, within
the territory of a State Party, even if they are there illegally, is contrary
to the Charter”

The European Convention for the Protection of Human Rights and
Fundamental Freedoms, adopted by the Council of Europe in 1950,
has been interpreted as having a health dimension by the regional
judicial accountability mechanism that is the Furopean Court of Hu-
man Rights (ECHR). The Convention applies to everyone within the
jurisdiction of a State Party, including non-nationals, be they mi-
grants, asylum seekers, rejected asylum seekers or refugees. Its Article
3recognizes the right to be free from torture and degrading and inhu-
man treatment. The case law of the ECHR outlined that the denial of
health care to migrants in an irreqular situation may also amount to
an infringement of this right. Article 3 has also been invoked to pre-
vent migrants who are ill from being deported to countries of origin
or third countries with inadequate health care facilities, as in the case
of D. vs. the United Kingdom (1997)* and the case of B.B. vs. France
(1998).% Additionally, the case of Bensaid vs. the United Kingdom
expanded Article 3 protection to encompass mental illness as well.

However, the recent decisions in the cases of N vs. the United King-
dom (2008), and Henao vs. the Netherlands (2003) provide examples
where the ECHR ruled that expulsion would not give rise to an Article
3violation.”® In N vs. the United Kingdom, the Court held by a major-
ity that the deportation of an Ugandan woman with advanced stages
of AIDS would not give rise to a violation of Article 3 because the dis-
ease “alleged future harm would emanate not from intentional acts
or omissions of public authorities. .. but from a naturally occurring
iliness and the lack of sufficient resources to deal with it in the receiv-



ing country”*" Similarly, in Henao vs. the Netherlands, inadmissibility
was based on the early stage of illness and accessibility to medical
care in the petitioner’s country of origin.”

Additionally, according to the case law of the ECHR, a States failure
to provide effective access to health care for migrants in an irreqular
situation could also potentially result in a violation of Articles 2 (right
to life) and/or Article 8 (right to respect for private and family life).

Moreover, in the Recommendation on health services in a multicul-
tural society,”* “The Committee of Ministers (.. .) recommends that
the governments of Member States: (.. .) promote an intersectoral
and multidisciplinary approach to health problems and health care
delivery in multicultural societies, taking into consideration the rights
of multicultural populations; (.. .) embed health issues of multicul-
tural populations in the legal framework as an integral part of the
general health system”

During the Eighth Conference of European Health Ministers, in 2007,
health ministers of the 47 Council of Furope Member States signed
the Bratislava Declaration. This declaration states that “someone’s
health should not be a ground for any exception to the principles and
standards embodied in international migration law”.

Thus far, almost all the instruments that have been mentioned affect
all third country nationals residing within Europe. Additionally, there
are a number of European instruments that are particularly relevant
for the various groups of migrating people that are highly vulnerable
to health risks —i.e. irreqular migrants, victims of trafficking in per-
sons, asylum seekers and refugees.

a) Irreqular Migrants

The European Commission has noted “illegal immigrants are pro-
tected by universal human rights standards and should enjoy some
basic rights i.e. emergency health care and school education for their
children”>* The term “irreqular” migrant is preferable to“illegal”as the
latter carries a criminal connotation and is seen as denying migrants’
humanity. Irregular migrant is therefore not only more neutral, but it
also accords with the right of everyone to recognition everywhere as
a person before the law.”

Romero-Ortufio has addressed the question of whether irreqular mi-
grants should be granted full access to publicly funded health care,
taking into consideration also the issue of the affordability of meeting
irregular migrants’ health care needs. He acknowledges the impor-
tance of containing public expenditure in the field of public health,
and the fact that many countries —including EU Member States—
seek to prevent collectively funded health care systems from being
used by “free riders” —people who, if allowed, would benefit from

the services at zero cost (i.e. without having paid taxes or other social
contributions). This “free rider” concept, however, does not entirely
apply to irreqular migrants because they are indirect tax payers; this
could have significant entitlement implications in those cases in
which the public health service receives a significant proportion of its
funding from this kind of revenue.

Romero-Ortufio concludes that only host States are accountable for
the consequences of the irreqular presence of people within their bor-
ders; therefore, they have to create the legal conditions for the fulfill-
ment of their duty to provide comprehensive health care coverage to
irreqular migrants,® in line with the right to the highest attainable
standard of health recognized as a basic human right by various inter-
national instruments that the Member States have ratified.

The issue has been recognized in a number of Council of Europe’s
Recommendations and Resolutions. Recommendation No R (2000)
3 of the Committee of Ministers to Member States on the right to the
satisfaction of basic material needs of persons in situations of extreme
hardship, for example, urges Member States to provide for the ba-
sic material needs of any person in a situation of extreme hardship,
which is defined to include basic medical care of “any person in a
situation of extreme hardship”*” Recommendation 1618 (2003) of
the Parliamentary Assembly of migrants in irreqular employment in
the agricultural sector of Southern European countries calls on States
to grant seasonal or temporary migrant workers the right to receive
social services.™® Furthermore, Resolution 1509 (2006) of the Parlia-
mentary Assembly on human rights of irregular migrants recognizes
that irreqular migrants have the right to emergency healthcare that
takes into account the needs of particular vulnerable groups such as
children, disabled persons, pregnant women, and the elderly.”

With regard to the enjoyment of the right to health of migrants in an
imeqular situation, the abovementioned Bratislava Declaration high-
lights that: “The Member States will ensure that irreqular migrants are
able to access health care services in accordance with international
treaties as may be in force at the time and national laws and policies”
and that the Member States “encourage host countries to consider
the invitation of the Parliamentary Assembly in the Resolution 1509
(2006) to eliminate any requirement on health service providers and
school authorities to report the presence of irreqular migrants to the
authorities.”

b) Victims of Trafficking

In 2004, the European Union adopted a Council Directive that requires
all EU Member States, by 6 August 2006, to provide a reflection period
and residence permit to victims of trafficking under limited circum-
stances. According to the Directive, a reflection period, whose length
can be determined under national law, should be provided to all vic-



tims of trafficking. During the reflection period and while awaiting
the decision of the competent authorities, the third-country nationals
concerned who do not have sufficient resources should be granted
standards of living capable of ensuring their subsistence and access
to emergency medical treatment. Further, EU Member States shall at-
tend to the special needs of the most vulnerable, including, where
appropriate and if provided by national law, psychological assistance.
Thereafter, EU Member States should grant a residence permit de-
pending upon criteria developed by the country, which could include
the opportunity for the victim to assist in investigative and judicial
proceedings, whether the victim has shown a clear intent to cooper-
ate, and whether the victim has severed all ties with her exploiter/s.

Moreover, Article 4 of the Directive states that Member States may
adopt or maintain more favorable provisions for trafficked persons;
therefore, victims of trafficking can be granted a residence permit
solely based upon the danger they would face if they were deported
to their home country.

Finally, the Council of Europe, under the Convention on Action Against
Trafficking in Human Beings, requires Member States that ratify the
treaty to provide a reflection period of at least 30 days to victims of
trafficking, and, thereafter, to issue a renewable residence permit to
victims of trafficking if “the competent authority considers that their
stay is necessary owing to their personal situation” or “the compe-
tent authority considers that their stay is necessary for the purpose
of their co-operation with the competent authorities in investigation
or criminal proceedings”. Assistance to the victims in their physical,
psychological and social recovery is also contemplated by this treaty.

¢) Asylum Seekers

On 27 January 2003, the EU Counil of Ministers adopted a Direc-
tive laying down minimum standards for the reception of asylum
applicants in Member States, requiring transposition in all Member
States by 6 February 2005.°" The Directive deals also with health care,
and lays down rules for persons with special needs, minors, unac-
companied children and victims of torture. In the context of medi-
cal screening, the Directive states that “Member States may require
medical screening for applicants on public health grounds”; regarding

access to health care, it states that “Member States shall ensure that
applicants receive the necessary health care which shall include, at
least, emergency care and essential treatment of illness”.

Additionally, Council Directive 2001/55/EC provides minimum stan-
dards for giving temporary protection in the event of a mass influx of
displaced persons.* The Directive provides, inter alia, that Member
States “shall make provision for persons enjoying temporary protec-
tion to receive necessary assistance in terms of social welfare and
means of subsistence, if they do not have sufficient resources, as well
as for medical care”; and that “the assistance necessary for medical
care shall include at least emergency care and essential treatment of
illness”.

d) Refugees

Article 23 of the 1951 Convention Relating to the Status of Refugees
states that “The Contracting States shall accord to refugees lawfully
staying in their territory the same treatment with respect to public
relief and assistance as is accorded to their nationals” This includes,
inter alia, relief and assistance to persons in need due to illness, age,
and physical or mental impairment. The 1951 Convention has been
ratified by all of the EU Member States.

At the European level, the Appendix to the European Social Charter,
entitled “Scope of the Social Charter in terms of Persons Protected”,
imposes on Contracting States the obligation to grant refugees at
least the same standards of treatment as those required by the 19571
Convention. This Appendix allows refugees to take advantage of the
Charter's supervisory mechanisms in order to enforce these rights.

Article 29 of Council Directive 2004/83/EC requires that Member
States “ensure that beneficiaries of refugee or subsidiary protection
status have access to health care under the same eligibility conditions
as nationals of the Member State that has granted such statuses”. In-
deed, in EU Member States, recognized refugees are entitled to full ac-
cess to national health systems on the same basis as nationals, mostly
by virtue of the fact that they are granted permanent residence status
and the rights that accompany this, or are granted the same rights as
nationals under the asylum law of the country in question.



4. Challenges in Realizing the Right to Health for Migrating Persons

As mentioned in Section 2, the right to health includes the right to
the underlying preconditions of health as well as the right to health
care. The right to health also contemplates health facilities, goods and
services that are available, accessible, acceptable and of good quality.
The current European legal framework governing the right to health
for migrating people fails to address all of these facets of the right to
health. While concentrating on ensuring that migrating people are de
jure entitled to health care, the legal framework fails to create provi-
sions designed to alleviate de facto barriers that inhibit the ability of
migrating people to receive health care.

Migrating people in Europe confront substantial barriers in realizing
their right to health. There are language barriers, particularly related
to inadequate availability of competent interpreters. There are cultural
barriers, including different ways of viewing illness and the “health
care provider-patient relationship”® Finally, there is a lack of aware-
ness of available services due to the absence of information about the
health care system in host countries, including a lack of awareness
and training on the part of health workforce regarding migration
health issues, a lack of understanding of their specific needs and ex-
pectations together with a lack of trust on the part of persons involved
in migration.*

These barriers are often particularly limiting for irreqular migrants.
Romero-Ortufio considers the issue from both the demand-side (ir-
reqular migrants) and the supply-side (health care providers).® On

the demand side, he notes that a lack of information on the laws
concerning the provision of medical care to foreigners make irreqular
migrants afraid of using public care services, and by the time they
decide to seek medical treatment, a disease or illness may have devel-
oped to an advanced stage. Even when irreqular migrants are aware
of their rights, the process for obtaining reqular access to health care
can be prohibitively long and complicated. Illiteracy, language prob-
lems and lack of time can discourage irreqular migrants from starting
or completing the process of seeking regular access to health services.

On the supply-side, Romero-Ortufio observes that health care man-
agers and providers are also often unaware of the current legslation
concerning access to health care for irregular migrants, or are faced
with ambiguously or imprecisely defined entitlements, subject to in-
coherent and conflicting interpretations. Thus, health care managers
are often reluctant to provide irreqular migrants with the services to
which they are entitled. Social issues related to racism and bias in the
healthcare system, as well as institutional structures ill-equipped to
handle migrating persons from different places in the world hinder
the realization in practice of the right to health for migrating persons.

The current legal framework in the EU focuses on giving migrating
people legal entitlement to health care, but it does not adequately
address the determinant of health. Additionally, various are the barri-
ers that significantly infringe upon migrating peoples'right to health
and that have to be urgently addressed.



5. Conclusions

Recognizing that:

- the specific vulnerability to physical, mental and social health
problems of migrating persons depends on the risk factors sur-
rounding the migration process, including pre-migration circum-
stances, travel conditions, arrival or transit phase, as well as return
phase;

- the health condition or legal status of an individual is not a ground
for any exception to the principles and standards embodied in in-
ternational migration law;

- migrating persons face barriers in terms of access to health ser-
vices and equal care arising, inter alia, from their legal and socio
economic status, lack of awareness and understanding of available
services as well as lack of migration related knowledge and train-
ing on the part of health care professionals, compounded in hoth
instances by communication difficulties and linguistic and cultural
barriers.

Recommendations

It is recommended that EU Member States take the following mea-
sures:

a) Regarding persons involved in migration generally,

- ensure that the right to health is formally recognized in national
laws, that entitlements are clearly stated and that implementation
measures and sufficient funding are ensured;

- make sure that the obstacles to the enjoyment of the right to health
by all migrating persons, including migrants in an irregular situa-
tion, be eliminated;

- overcome barriers to the realization of the right to health for mi-
grating persons, through training for health providers, policy mak-
ers, health management planners and health educators as well as
other professions concerned with health services delivery, on how
to address health care issues associated with population mobility
and disparities of health services between geographical locations;
Such training should include modules on the right to health and
how it applies at the national level to migrants, reqular and iregu-
lar alike, victims of trafficking, asylum seekers, refugees, and other

persons in need of international protection;

- assist migrating persons in gaining awareness of and confidence in

the health care systems of Member States as well as in realizing the
importance of preventive health care;

- develop integration and prevention strategies to decrease stigmati-

zation, discrimination and vulnerability of migrating persons (e.q.
improve communication by language, culture and gender sensi-
tive services) and to facilitate ethnic community participation in
health services delivery, policy design, programme planning and
evaluation;

b) Regarding migrants in an irreqular situation,
- eliminate any requirement on health service providers to report the

presence of irreqular migrants to the authorities;

- quarantee a holistic, equal and publicly financed health care for

ireqular migrants, and avoid the establishment of parallel struc-
tures for healthcare;

¢) Regarding victims of trafficking,

- provide a longer reflection period which gives a victim the op-
portunity to recover and to make an informed decision whether to
cooperate with law enforcement authorities;

- guarantee health promotion, information, education and care

services to victims of trafficking regardless of their willingness to
cooperate in criminal proceedings against traffickers;

- guarantee health care appropriate to the needs and circumstances

of individual victims with the understanding that “different stages
of intervention call for different priorities in terms of health care
that is offered to victims”;

d) Regarding asylum seekers, refugees and persons in

need of international protection,

- ensure that host communities provide full and non discriminatory

access to health care to asylum seekers, refugees and other persons
in need of international protection on the same basis as nationals;
host communities should also be aware of possible pre-migratory
experiences or experiences during flight and the potential conse-
quent need for specialized health services;

+address disruption of continuity and quality of care due to change

of geographic location.
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